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by arbitration, for in the year 1903 he was one of the counsel for the 
United States before the Alaskan Boundary Commission. More recently, 
Mr. Anderson prepared the case of the United States in the North 
Atlantic Coast Fisheries Arbitration, which was submitted to the Hague 
in June, 1910, and appeared as Agent for the United States in this very 
important arbitration. As this case is so familiar to the readers of the 
Journal,* it is unnecessary to do more than to refer to it, and to state, 
in this connection, that the arbitration settled a controversy contem- 
poraneous with the recognition of the independence of the United States 
by Great Britain and which at times threatened the peaceable relations 
of the two countries. 

Mr. Anderson's appointment is a matter of congratulation to the 
American Society of International Law, of which he was one of the 
founders and of which he is Treasurer, and it is a source of gratification 
to the American Journal of International Law, of which Mr. 
Anderson is an editor, and to which he has contributed both signed 
articles, notably " The Extent and Limitations of the Treaty-Making 
Power under the Constitution " in the July, 1907, issue, and unsigned 
editorial comments, besides editing the issue of the Journal for July, 
1907. 

THE NEW JAPANESE TREATY OF COMMERCE AND NAVIGATION 

For the past few years the relations between Japan and the United 
States have been a source of anxiety to the friends of peace in both 
countries, and foreign statesmen, diplomats and publicists have predicted 
war between Japan and the United States and have expressed their 
astonishment that the United States should not see that war in the im- 
mediate future is inevitable, and hasten to place our country upon a war 
footing. The fear of war is of recent years; indeed, it dates from the 
strained relations between Japan and the United States due to the so- 
called school controversy at San Francisco in 1906, 1 the presence of 
Japanese laborers on the Pacific Coast and their competition with Ameri- 
can labor, and the policy of Japan in Manchuria, which was considered 

* See article in the January, 1911, number by Robert Lansing, editorial in the 
October, 1910, number, page 903, and award of the arbitral tribunal, same num- 
ber, page 948. 

1 See editorials in this Journal, Vol. 1, page 150 (January, 1907) and address 
of Honorable Elihu Root, Proceedings for 1907, page 43, and this Journal, Vol. 
1, page 273 (April, 1907). 
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to be inconsistent with the " open door " policy formulated by Secretary 
Hay and accepted by the European Powers with interests in China. 

The friendship which has existed between Japan and the United 
States since the island empire opened its doors to foreign commerce, the 
sympathy which the American people have always manifested for the 
progress and prosperity of Japan, notably in its gigantic struggle with 
Eussia, have apparently been overlooked, as if a temporary disagreement 
upon a few minor, though embarrassing, questions, could permanently 
menace a friendship of governments and peoples which has existed for 
more than half a century. Apparently the pessimists have overlooked 
also the satisfactory adjustment of the labor problem by which Japan 
agreed to restrict the emigration of Japanese laborers to the United 
States, 2 the conclusion of the arbitration convention of May 5, 1908 3 by 
which the two countries agreed to submit to arbitration " differences 
which may arise of a legal nature, or relating to the interpretation of 
treaties existing between the two contracting parties and which it may 
not have been possible to settle by diplomacy " (Article I), and the notes 
exchanged between Japan and the United States on November 30, 1908, 4 
by which the two governments pledged themselves to the maintenance of 
general peace, the encouragement of free and peaceful development of 
their commerce in the Pacific Ocean, the maintenance of the existing 
status quo, the defense of the principle of equal opportunity for com- 
merce and industry in China, the resolution " reciprocally to respect the 
territorial possessions belonging to each other " and the determination 
to support " by all pacific means at their disposal the independence and 
integrity of China and the principle of equal opportunity for commerce 
and industry of all nations in that empire." 

It is not necessary to recount the development of Japan since the 
treaty of 1854 between Japan and the United States by which the island 
kingdom opened its doors to the foreigner. It is sufficient to note that 
the desire of the Japanese Government was to take its place as an equal 
in the family of nations. The treaty of November 22, 1894, 6 between 
the United States and Japan, and the similar treaties concluded at 
approximately the same time by Japan with the principle nations of the 

z See editorial in this Journal, Vol. 1, page 449 (April, 1907). 
sprinted in Supplement, Vol. 2, page 301 (1908). 
4 Printed in this Jouenal, Vol. 3, page 168 (January, 1909). 
s Printed in Supplement, p. 106. 
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world, 6 marked the beginning of a new era; for, although extraterri- 
toriality was acknowledged to exist in Japan in favor of the contracting 
countries, it was distinctly provided that extraterritoriality and all other 
evidences of inferiority should disappear within a prescribed period of 
time so that legally and actually Japan should assume a position of 
absolute equality with the most favored members of the family of 
nations. Thus, while the treaty of commerce and navigation concluded 
November 22, 1894, between Japan and the United States recognized 
extraterritoriality and the consular jurisdiction of the United States 
within Japanese territory, Article 18 provides that from the date 
on which the treaty goes into operation (July 17, 1899) it shall be 
substituted for the treaties of March 31, 1854, July 29, 1858, June 25, 
1866, July 25, 1878, 

and all arrangements and agreements subsidiary thereto concluded or existing 
between the high contracting parties; and from the same date such treaties, con- 
ventions, arrangements and agreements shall cease to be binding, and, in con- 
sequence, the jurisdiction then exercised by courts of the United States in Japan 
and all the exceptional privileges, exemptions and immunities then enjoyed by 
citizens of the United States as a part of, or appurtenant to such jurisdiction, 
shall absolutely and without notice cease and determine, and thereafter all such 
jurisdiction shall be assumed and exercised by Japanese courts. 

It is furthermore provided by Article 19 : 

This treaty shall go into operation on the 17th day of July, 1899, and shall 
remain in force for the period of twelve years from that date. 

Either high contracting party shall have the right, at any time thereafter to 
give notice to the other of its intention to terminate the same, and at the 
expiration of twelve months after such notice is given this treaty shall wholly 
cease and determine. 

The meaning of this treaty is perfectly plain. Japan is henceforth to 
be an equal among equals and is to be treated as such, and it is obvious 
to the veriest tyro in international politics that Japan should seize the 
earliest opportunity, namely, the expiration of the conventional time- 
limit, to abrogate any and all treaties which contain references to the 

6 These treaties were as follows : Austria-Hungary, December 5, 1897 
Belgium, June 22, 1896; Denmark, October 19, 1895; France, August 4, 1896 
Germany, April 4, 1896; Great Britain, July 16, 1894; Italy, December 1, 1894 
Netherlands, May 2, 1896; Peru, March 20, 1895; Portugal, January 26, 1897 
Russia, June 8, 1895; Spain, January 2, 1897; Sweden and Norway, May 2, 
1896; Switzerland, November 10, 1896. They may be found printed in Treaties 
and Conventions between the Empire of Japan and other Powers, compiled by 
the Foreign Office, 1899. 
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past condition of inferiority, and to replace them by treaties which 
recognize the perfect and absolute social, political and international 
equality of Japan. 

It is natural that Japan should wish to begin with the United States 
and that it should desire the treaty to be concluded with the United 
States to contain no element or suggestion of inferiority. A satisfactory 
treaty with the United States might serve as a model for the treaties to 
be negotiated with European Powers, and Japan would naturally be 
unwilling that this treaty should contain any provision inconsistent with 
its present position in the family of nations. It is, of course, easy to 
understand that European nations would be unlikely to insist upon 
clauses restricting Japanese immigration and subjecting Japanese sub- 
jects to the police power of the various countries, because, if for no other 
reason, Japanese subjects do not frequent European countries in suffi- 
cient numbers to call attention to their presence. 

At the same time it is an advantage to the United States to be the 
first to conclude such a treaty, because such a treaty would be a formal 
recognition of the fact that the foreign nation most closely and inti- 
mately associated with Japan can discover no impropriety in negotiating 
upon a basis of absolute and reciprocal equality. It was, therefore, the 
part of wisdom and of enlightened statesmanship to abrogate the treaty 
of 1894 and in the new treaty to omit any reference to the condition of 
inferiority which, however well-founded it may have been in theory, has 
long ceased to exist in fact. It was essential that the last paragraph of 
Article II of the treaty of 1894 should find no place in the new treaty, 
for its language, if not inconsistent with absolute equality, has been 
interpreted in such a way as to strain the otherwise friendly relations of 
the two countries. The paragraph referred to is as follows : 

It is, however, understood that the stipulations contained in this and the 
preceding article do not in any way affect the laws, ordinances and regulations 
with regard- to trade, the immigration of laborers, police and public security 
which are in force or which may hereafter be enacted in either of the two 
countries. 

If a provision of this kind be advisable, it is not necessary that it be 
incorporated in the formal treaty, where its presence would attract atten- 
tion and seem to suggest an inequality which it was the purpose of the 
treaty to negative or eliminate. Therefore, the treaty concluded on 
February 21, 1911, contains no such stipulation; but, in signing the 
treaty, the Japanese Ambassador, authorized by his government, expressly 
declared 
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that the Imperial Japanese Government are fully prepared to maintain with 
equal effectiveness the limitation and control which they have for the past three 
years exercised in regulation of the emigration of laborers to the United States. 

The good faith and honor of Japan are, therefore, pledged to regulate 
in a satisfactory manner the emigration of its laborers to the United 
States, and by this simple provision, which does not appear in the treaty 
itself, the causes of possible difficulty are removed. 

Prom the standpoint of Japan, such a clause was unacceptable in the 
treaty because it would not only prevent it from serving as a model for 
treaties to be negotiated with other countries, but might produce a feel- 
ing of friction and unrest at home. From the American point of view, 
such a clause is unnecessary, because it is the undoubted right of any and 
every nation to determine at its sovereign pleasure who shall or shall not 
be admitted to its territory and to prescribe the conditions of admission 
as well as the terms upon which residence shall be permitted. Thus, in 
the case of Nishimura EMu v. United States, 142 TJ. S. 651, 659, the 
Supreme Court said: 

It is an accepted maxim of international law, that every sovereign nation has 
the power, as inherent in sovereignty, and essential to self-preservation, to forbid 
the entrance of foreigners within its dominions, or to admit them only in such 
cases and upon such conditions as it may see fit to prescribe. In the United 
States, this power is vested in the national government, to which the Constitu- 
tion has committed the entire control of international relations, in peace as well 
as in war. It belongs to the political department of the government, and may 
be exercised either through treaties made by the President and Senate, or 
through statutes enacted by Congress. 

Again, in the earlier case of Ghae Chan Ping v. United States, 130 
U. S. 581, Mr. Justice Field, speaking for the Supreme Court of the 
United States, said: 

Those laborers are not citizens of the United States; they are aliens. That 
the Government of the United States, through the action of the legislative 
department, can exclude aliens from its territory is a proposition which we do 
not think open to controversy. Jurisdiction over its own territory to that 
extent is an incident of every independent nation. It is a part of its independ- 
ence. If it could not exclude aliens, it would be to that extent subject to the 
control of another power. 

Such, also, is the law as laid down by the highest British court in 
Musgrove v. Chun Teeong Toy, App. Cas. (1891), 272, 282, 283. 

In accord with the judgment of the Supreme Court and the English 
court are the opinions of the leading writers on the law of nations, and 
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from the many three may be selected as typical expressions of the usage 
and practice in such cases: 

Every nation has the right to refuse to admit a foreigner into the country, 
when he can not enter without putting the nation in evident danger, or doing it 
a manifest injury. What it owes to itself, the care of its own society, gives it 
this right; and in virtue of its natural liberty, it belongs to the nation to judge 
whether its circumstances will or will not justify the admission of the foreigner. 
* * * Thus, also, it has a right to send them elsewhere, if it has just cause 
to fear that they will corrupt the manners of the citizens; that they will create 
religious disturbances, or occasion any other disorder, contrary to the public 
safety. In a word, it has a right, and is even obliged, in this respect, to follow 
the rules which prudence dictates. (Vattel's Law of Nations, lib. 1, c. 19, §§ 
230, 231.) 

The government of each state has always the right to compel foreigners who 
are found within its territory to go away, by having them taken to the frontier. 
This right is based on the fact that, the foreigner not making part of the nation, 
his individual reception into the territory is matter of pure permission, of 
simple tolerance, and creates no obligation. The exercise of this right may be 
subjected, doubtless, to certain forms by the domestic laws of each country; but 
the right exists none the less, universally recognized and put in force. (Ortolan, 
Diplomatic de la Mer, lib. 2, c. 14 (4th ed.), p. 297.) 

It is a received maxim of international law, that the government of a state 
may prohibit the entrance of strangers into the country, and may therefore 
regulate the condition under which they shall be allowed to remain in it, or may 
require and compel their departure from it. (1 Phillimore's International Law 
(3d ed.), c. 10, § 220.) 

The new treaty makes no mention of the right of either government to 
exclude laborers, but negatives in Article III the exercise of extraterri- 
torial functions of consular officers, thus removing the limitation upon 
the independence and equality of Japan which appeared in the original 
text of the treaty of 1894 until modified by the operation of Article 18, 
which withdrew from consuls stationed in Japan the special privileges 
and immunities which cpnsular officers enjoy in countries where extra- 
territoriality obtains. Thus consular officers shall " on condition of reci- 
procity have the right to exercise the functions and enjoy the exemptions 
and immunities which are or may hereafter be granted to the consular 
officers of the same rank of the most favored nation." 

It is unnecessary to examine in detail the treaty of February 21, 1911, 
the ratification of which was fortunately advised and consented to by the 
Senate of the United States within five days of its transmission to that 
body, or to specify in what other particulars it differs from the treaty of 
November 22, 1894, which it superseded, as the official texts of both 
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treaties are printed for the readers convenience in the Supplement to 
this number of the Journal. 7 

It is well-nigh impossible to overestimate the importance of this treaty, 
both to Japan and the United States, for it removes from the foreign 
relations of both countries the only real menace to the maintenance of 
peace, and both countries are to be congratulated upon the fact that the 
statesmen in charge of their foreign relations have had the courage and 
the wisdom to meet and to solve a difficulty by means equally honorable 
to both nations. President Taft and Secretary Knox are especially to 
be congratulated for negotiating a treaty so just, honorable and equitable 
in all its parts, notwithstanding the fear that local interests might seem 
to certain sections of the country to be sacrificed to the greater interests 
of the country as a whole. That local interests did not oppose the treaty 
is evidence of the great caution and conciliatory manner in which Presi- 
dent Taft and Secretary Knox conducted the negotiations, and the fact 
that the treaty has been accepted without opposition by all sections of 
our country is evidence that public opinion may be confidently appealed 
to if the question at issue be fairly stated and discussed in advance of 
contemplated action. 

President Taft and Secretary Knox deserve well of their countrymen, 
for by this treaty they have shown a sincere and commendable desire to 
maintain peace based upon the principles of justice and a proper regard 
for the interests of a foreign and progressive country. 



THE CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 

Mr. Carnegie's munificent gift of ten million dollars and its income 
to advance the cause of peace was the subject of comment in the January 
issue of the Journal, page 210. The trustees appointed by Mr. Carnegie 
met in Washington on March 9, 1911, and effected a permanent organiza- 
tion in order to carry out the purposes of the trust. The trustees at this 
meeting unanimously adopted the following statement of the objects and 
purposes of the endowment, namely, " to advance the cause of peace 
among nations, to hasten the abolition of international war, and to en- 
courage and promote a peaceful settlement of international differences." 
Following this general statement, the trustees enumerated in a series of 
paragraphs the specific purposes of the endowment and the means and 

7 Pages 100 and 106. 



